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is comparatively a new one, but the courts have thus far been unanimous in 
deciding that no matter what such an agreement purports to be, it is not a 
lease. Reynolds v. Van Beuren, 155 N. Y. 120; 49 N. E. Rep. 763; 42 L. R. 
A. 129; Lowell v. Strahan, 145 Mass. 1, 12 N. E. 401, 1 Am. St. Rep. 422; 
Goldman v. N. Y. Adv. Co., 60 N. Y. Supp. 275; Eastern Adv. Co. v. 
McGraw, 42 Atl. Rep. 923. In the first two of these cases the courts held 
contracts for the use of walls of buildings for advertising purposes to be 
mere licenses and not leases. In the third case cited the court held such a 
contract to be not a lease, but declined to decide whether it was a license, an 
easement, or merely a simple contract between the parties. In the case of 
the Eastern Adv. Co. v. McGraw supra, the court took the same position as 
that taken in the principal case and held a contract for space in street cars to 
be a contract for personal services. 

Contracts — Agrbbment to Bnii,D with Matbriai,s Fcrnishbd by 
OWNBR— Dbstrdction by Vis 'Major.— For a stipulated sum the plaintiff 
contracted to build for defendant a barn, using a foundation and materials 
furnished by defendant. When nearly completed the building was substan- 
tially destroyed by a violent storm. The plaintiff then rebuilt the structure 
according to the original specifications, and sued for the price of rebuilding 
as well as for the contract price, and the lower court gave judgment for both 
amounts. The defendant appealed. Held, that the plaintiff is entitled 
merely to the contract price. Vogt v. Hecker (1903) — , Wis. , — 95 N. W. 90. 
The plaintiff in this case realized on the principle that when parties con- 
tract for the performance of some act with reference to an existing thing, to 
which performance the continued existence of the thing is essential, they 
impliedly agree that such continued existence shall be a condition of the 
contract duty. In the case of Cook v. McCabe, 53 Wis. 250, approved in the 
case of Butterfield v. Byron, 153 Mass. 517, 12 L. R. A. 571, this principle 
was applied to a building contract, where the owner was to provide the 
material and do part of the work. In these cases the plaintiff was allowed 
upon a quantum meruit to recover for work performed before the building was 
destroyed. The court distinguishes the principal case from these on the 
ground that here the defendant's only obligation was to furnish the founda- 
tion and materials and that he had done so, while in the other cases defend- 
ant contracted to do part of the work. The court in Cook v. McCabe, supra, 
however, expressly discredits the case of Brumby v. Smith, 3 Ala., 123, 
which seems to have been almost exactly like the principal case, and to have 
been decided in the same way. The decision is undoubtedly correct, both by 
reason and authority. 

CoNVBYANCE of Pretended Titi,e— Maintenance— Adverse Ci,aim- 
ANT — Reai, Party in Interest.— G deraigned his title to certain lands as 
follows: A patent from the U. S. government to A, a quit claim deed from 
A to B, and a quitclaim deed from B to himself. B had never been in pos- 
session of the premises. P was, and had been in possession of the property 
for three years, by virtue of tax titles which proved to be void. In an action 
by G to determine the adverse claims to the land. Held, that the deed from 
B to G was valid as between the parties, but void as to P. Galbraith v. 
Paine (1903), — N. D. — , 96 N. W. Rep. 258. 

The court held that the old common law doctrine of maintenance as 
declared by 32 Henry VIII., Ch. 9, 2, viz., that a deed of real estate by a 
grantor out of possession was void, applied in North Dakota, hence the con- 
veyance to the plaintiff was void as to the defendant, the adverse claimant. 



